HE shades of Jay, Mar- 

shall, Taney, Chase, Waite, 
Fuller, White, Taft, et al. pass 
before you in review as you 
peruse the pages of the U. S. 
Supreme Court Reports. 

The rendered by 
these men and their associates, 
all great masters of legal reason- 
ing and logic, represent a treas- 
ure house of legal knowledge 
with which every lawyer worthy 
of the name should be 
familiar. 

Contact with such 
minds should be regarded 


decisions 


as a privilege and no one 
will deny that study of 





the decisions of the U. S. Su- 
preme Court will make him a 
better lawyer. 

The publishers of the Supreme 
Court Reports have conferred a 


favor on the legal profession by 


making these decisions available 
at a reasonable price. 

Of all editions of U. S. Re- 
ports none is 1n wider use today 
than the L. The 
for this marked preference lies 


ed. reason 
in the many service fea- 
tures contained in the 
set. 

Upon request we shall 
be more than pleased to 
tell you about them. 
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Loo Many Lawyers? 


By ARTHUR M. HARRIS 


of the Seattle Bar 


F there are too many lawyers we 

ought to know it. For a num- 

ber of very good reasons. If 

there are too many lawyers it 
may mean, ,first, that you, as a prac- 
ticing lawyer, will find it harder to 
make a living at the law, possibly that 
you should not, or cannot, remain in 
the practice, second, that your son, or 
your sister’s son, or some other lad 
in whom you are interested, should be 
discouraged from pursuing his pres- 
ent definite intention of becoming a 
lawyer, third, if there are too many 
lawyers it may justify the seemingly 
slanderous assertion, frequently made, 
that the organized bar, behind the 
facade of increased educational re- 
quirements for admission to the prac- 
tice is really operating to effect an 
economic limitation of the profession. 
It looks as though we owe it to our- 
selves, to our families, to the public, 
to legal educators, to those applying 
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for a position in our ranks and to 
lawyers as a group to take a long, 
straight look at this thing of the al- 
leged congestion of the public profes- 
sion of the law. 

In quite respectable quarters it 
seems accepted as a commonplace that 
there are too many lawyers. You 
will hear it said in the corridors of 
the courthouse, in lawyers’ offices, and 
you will even find it chiming through 
the reports of the proceedings of state 
bar associations and of the august 
national bar association, until you 
fairly suppose that the statement that 
there are too many lawyers has 
achieved the canonization of an axiom. 

But now let us see just what we can 
and what we cannot mean by this 
dogmatism that there are too many 
lawyers. 

Statistics, in their present incom- 
pletion, don’t help. Even the compe- 
tent and exhaustive report of the Car- 









cor 
oth 








m- 
0e- 
ir- 





oo ae 








CASE 


AND COMMENT 





negie Institute’s inquiry into legal 
education in the United States does 
not lighten up this particular area of 
darkness. Nor, if the United States 
government’s 1930 census reports, 
say there are 150,000 practicing law- 
yers in the country, will that solve 
the riddle, for, on the mere face of 
it, one may say that 150,000 lawyers 
are too few just as reasonably as one 
may say they are too many. We have 
to scrape bare-fingered beneath the 
statistics—we must reason about this 
matter from our observation, reflec- 
tion and experience, unassisted by the 
results of any fact-finding committee, 
and thus reasoning possibly we may 
reach intelligence in our attitude. 
One thing, though, on the threshold 
of the discussion, we must agree on 
and that is that when we argue that 
the profession of the law is over- 
crowded we mean that it can no longer 
assimilate men and women who, by 
temperament and talent, are compe- 
tent to become good lawyers. If there 
were only one lawyer in the whole 
United States the profession would 
still be too congested to admit the un- 
fit. Law, like theology, medicine, 
physics, mathematics, mechanics, de- 
mands the peculiar mind, the special 
native ability; in sum, its understand- 
ing and practice require industry, 
industry, industry, and _ industry 
through the drudgery of the thing 
must be impulsed by a 
keen joy in the law and 
the joy of the law can 
never glow’ through 
the mind unable _ to 
comprehend its inten- 
tion—industry, love of 
the law and the legal 
mind, these three are 
the prime qualities 
which the public seek 
in the lawyer, and if 
things have come to 
such a pass that the 
person so endowed can- 
not environ himself in 
the practice, then, in- 
deed, is the profession 
congested. But not 
otherwise, please. I 
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am sure you will never say that the 
profession is overcrowded because it 
affords not even standing room for 
the incompetent. 

We are going to look at this thing, 
as we must, from the viewpoint of the 
naturally competent and _ properly 
trained person. 

I know a town of about 8,000 in- 
habitants, in which there are 26 prac- 
ticing lawyers. Twenty-six, I said. 
One, two, three, four, five and 
so on up to twenty-six. Yes, it is a 
county seat, but I know that not 
one of the towns, hamlets or vil- 
lages in that county is without its 
resident lawyer. The town I speak of 
is just the ordinary horse-hitching 
sort of country town; no factory 
worth the name there, it is not even 
a railroad junction. Farms, dairies, 
orchards and some logging, is the 
idea. Yet twenty-six duly admitted 
and apparently qualified lawyers are 
asking that community to support 
them, and, furthermore, to support 
them in reasonable comfort. And the 
town is doing it! Years ago I ex- 
pected to see half of them at least 
sloping off to new stands, but, no, they 
are all still there, getting older and 
fatter and riding in more expensive 
automobiles all the time. Oh, the 
town itself has gone ahead some dur- 
ing my years of observation; I have 
seen it break out with a rash of filling- 
stations and garages, 
but no big substantial 
development. How on 
earth are our twenty- 
six good brothers get- 
ting by there? It must 
be honestly for no one 
in many years has 
complained of the char- 
acter or conduct of 
more than one or two 
of them. Everything 
looks regular enough. 

The other day I had 
quite a surprise from 
one of those twenty- 
six gentlemen. I know 
when he first went to 
that town—I judge 
about fifteen years ago 
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—a stranger, no polish, as they say, 
personality apparently minus rather 
than plus, whiskers on the back of 
his neck as well as on his chin and 
a family so numerous that we, of 
more timid parenthood, gaped at his 
responsibilities. I could not see a 
chance for him. But when I ran 
across him the other day he told me 
he was sending his two sons off to law 
‘school this fall, a school rating Al in 
the Association of law schools, if you 
please. The best that money could 
buy, as they say. Now, when a law- 
yer undertakes to give two sons the 
best legal education that he can, it 
tells quite a number of things. First, 
that he is making something more 
than a mere living, next, that he con- 
siders that he has not failed in the 
practice of the law, again, that he 
thinks so well of the law practice that 
he wants his best beloved to come in, 
and, incidentally, that he expects those 
boys to break in right in that town 
and right in his office. If they have 
good horse-sense they’ll do just those 
very things. 

I want to mention another matter 
about that town. A recent graduate 
of our local law school has been em- 
ployed by an established lawyer there 
who had no relatives of his own inter- 
ested in the profession. 


I will say this, that while that town 
is comfortably carrying twenty-six 
lawyers, I would not advise a stranger 
to go there and try to become the 
twenty-seventh independent practi- 
tioner. The hairy friend I spoke of 
broke in there fifteen years ago; I 
don’t think he could so break in to- 
day. For some years now I have seen 
several men, strangers to the place, 
attempt to make an independent go 
of it there and fail. 

Now, if you talked to any of those 
defeated gentlemen about the matter 
they would tell you sourly that that 
town is overdone with lawyers. But 
even as they are trudging off with 
their shingles in their carpet bags, the 
established twenty-six are breaking 
either their own sons into the practice 
there, or, if they have no sons, are 
taking in able young law graduates. 
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What is true of this town is true 
of the state as a whole. Hear the 
class roll call in the local state law 
school and it almost sounds like the 
roll call of the state bar association, 
so many of the boys bear the names 
of fathers who are prominent in the 
state bar. 


Here is another thing about this 
roll call of the law school. If the 
names are not those of local practi- 
tioners they are numerously the 
names of the successful business and 
farming families of the state. Which 
means this—that their fathers, by vir- 
tue of their control of the raw mate- 
rial of the lawyer’s employment, are 
able to place their sons in their law- 
yers’ offices. 

For the boy in the law school with- 
out this parental backing there re- 
mains the recommendation of his 
scholastic achievements which com- 
monly introduce him to desirable em- 
ployment. And of course no amount 
of backing will boost the incompetent 
boy to eventual success. Certainly, 
too, I admit that a father’s practice 
does not automatically descend to his 
son. But generations of fathers have 
implemented their boys into partner- 
ships with them, so that when the 
fathers die or retire from the prac- 


tice, their practices cannot be said to | 


“descend” to their sons, for the sons 
already enjoy those practices. Prac- 
tice passes from the father to the son, 


when it may be said to “pass” at all, ' 


much more subtly than by a sort of 
abrupt testamentary disposal, as it 
were. But that son follows father at 
the old stand is a commonplace of the 
practice. 

Lawyers, as fathers, control the 
practice in more than one way. They 
may keep their sons out of the law, 
just as they may bring them in. A 
little while ago a lawyer with twenty 
years of practice behind him in the 
large city in which we both live, said 
to me, with the utmost passion, that 
if his son ever declared his intention 
of becoming a lawyer, he would take 
him into the basement and flog him— 
better for his hide to sting for a few 
minutes than that his whole life 
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should be sore and wretched in such 
ae profession as the law. 
Truly this is another point of view, 
all right. But it does not alter this 
fundamental point of the subject that 
I would here bring out—the estab- 
lished practice controls the economics 
of the profession. 

When the established practice de- 
clares that it can assimilate no more 
competent, qualified practitioners, 
then there will be too many lawyers. 
Not till then. 

No such declaration has been au- 
thoritatively made by the established 
practice. Informal statements to that 
effect have been and are made by es- 
tablished lawyers, as we have seen, 
but they have indulged mere ambi- 
guities without attempting a defini- 
tion. 

There are too many lawyers to per- 
mit the mature practitioner whimsi- 
cally to pack up and move from one 
location to another, continually at- 
tempting fresh starts in strange 
places. If it were otherwise, there 
would be no value in establishing a 
practice. 

In remote communities where the 
practice is not established, one stran- 
ger has an equal chance with another 
stranger. 

Our first questions would seem to 
be answerable, then. If you are an 
established practitioner you compete 
only with other established practi- 
tioners; the tramp lawyer is no men- 
ace to you, for the public will not suf- 
fer him, and the newly admitted man 
must come to you for his only real 
chance to enter the practice in a set- 
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If the 
young fellow attempts the independent 
practice in your town, he must be 
“fed” by the crumbs from your table, 
otherwise he must start in an unop- 


tled and going community. 


posed location. So advise him, and 
you will have done your duty to him. 
And as to the bar seeking by the sub- 
terfuge of education to keep out men 
and women, the answer is plain, that 
the established practice is under a 
serious obligation to see that the 
would-be practitioner is fitted for the 
emergencies it knows he must meet. 

Inasmuch as the established prac- 
tice recruits its membership almost 
entirely from the law schools, it would 
be seriously disturbed if thesg train- 
ing grounds were emptied; phainly, it 
is absurd to suggest that that prac- 
tice is making deliberately prohibitive 
educational demands when so many of 
its members expect to introduce their 
own sons to the practice, or know that 
they must employ the sons of other 
men. Most rational it is, however, 
for the bar to declare that the new- 
comer must be sufficiently endowed 
and trained effectively to meet the 
more and more critical and exacting 
demands of the public, and no body, 
other than the bar which is actually 
meeting those critical and exacting 
demands, is competent to speak of the 
training of its juniors. 

Let us be intelligent in our use of 
this all-pervasive slogan that there 
are too many lawyers. In fact, let 
us drop the use of it completely until, 
if ever, it is justified by the consid- 
ered and judicious pronouncement of 
the established practice. 
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I. 


Although there are a number of cases 
to the contrary, a great majority of the 
courts which have indulged in language 
on the subject have adopted the view 
that it is the duty of the attesting or 
subscribing witness to a will to satisfy 
himself as to the testamentary capacity 
of the testator; that the attestation is, 
in legal effect, a certification of the ex- 
istence of such mental capacity, and 
hence that no person is justified in act- 
ing as subscribing witness unless he is 
satisfied that the testator possesses tes- 
tamentary capacity. The authorities on 
the subject are collected in an annota- 
tion in 85 A.L.R. 79; and they show 
that this idea has become rather firmly 
engrafted upon American jurisprudence. 
It is the purpose of the present discus- 
sion to inquire into the origin, validity, 
and consequences of this rule. 

A leading case in support of this doc- 
trine is Scribner v. Crane (1830) 2 
Paige, 147, 21 Am. Dec. 81, in which 
Chancellor Walworth said that it is “a 
fraud upon those whose rights are af- 
fected” for a person to act as attesting 
witness to a will, unless he is satisfied, 
from his own knowledge of the testator’s 
mental capacity, that the latter is of 
sound and disposing mind and memory. 
It is thus apparent, as hereafter shown, 
that the subscribing witness is, in effect, 
constituted the judge of the testator’s 
mental capacity. Indeed, in some cases 
supporting the majority view, it is ex- 
pressly stated that the office of the wit- 
ness is not merely to attest the corporeal 
act of signing the will, “but to try, 
judge, and determine” whether or not 
the testator has testamentary capacity. 
Heyward v. Hazard (1794) 1 8S. C. L. 
(1 Bay) 335. 

Fortunately, this rule is largely in- 
nocuous, except in the relatively few 
cases, hereinafter noted, in which it has 
been the basis of impeachment of the 
credibility of attesting witnesses. In the 


greater number of cases in which this 
doctrine has been announced, it has been 
stated either by way of argument or il- 
lustration, or to reprimand attesting wit- 
nesses who failed to comply therewith. 
When uttered merely as a rebuke to a 





Attestation of Will as Voucher 
Jor Testator’s Mental Capacity 


By ROBERT T. 


KIMBROUGH 


witness for a supposed ethical delinquen- 
cy, the language of the courts on this 
subject cannot be treated as binding au- 
thority; it is merely a dictum reflecting 
the court’s private views on a highly de- 
batable question of ethics, or, more often, 
an echo of the views of some other court 
or law writer. 

Even in the jurisdictions adopting the 
majority view on the subject under dis- 
cussion, the testimony of an attesting 
witness in will contest proceedings that 
the testator was not competent to make 
a will, does not impair the efficacy of the 
attestation, and the will may be estab- 
lished in opposition to such testimony. 
See note in 6 L.R.A.(N.S.) 575. 


But it is held that an attesting witness 
who subsequently testifies that the testa- 
tor did not possess testamentary capac- 
ity, thereby contradicts his attestation, 
and this may be considered as affecting 
the credibility of the witness and the 
weight of his testimony. He is held to be 
entitled to but little credence when he 
testifies that the testator was not compe- 
tent to make a will, his testimony to this 
effect, while not positively rejected, being 
received with great caution and the ut- 
most jealousy. See note in 6 L.R.A. 
(N.S.) 575. As stated by the court in 
the leading case of Stevens v. Leonard 
(1900) 154 Ind. 67, 77 Am. St. Rep. 446, 
56 N. E. 27, “A subscribing witness may, 
it is true, be heard to impeach the will; 
but if he assumes that attitude toward it, 
he does so at the peril of his reputation 
for candor and veracity. Such an atti- 
tude is not merely inconsistent with the 
position he has voluntarily taken, but is 
suggestive of fraud and double dealing. 
It involves a betrayal of confidence, and 
if the witness is believed in some in- 
stances, it may be attended with the 
most distressing consequences. The 
credibility of the witness becomes at once 
a matter of serious inquiry, and his de- 
sertion of his position as a sustaining 
witness is an important fact for the con- 
sideration of the jury.” 


II. 


The origin of the rule making the at- 
testing witness the judge of the testa- 
tor’s competency is somewhat obscure. 
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We shall therefore consider how it made 
its way into the common law, and under- 
take to determine the character and va- 
lidity of its underlying ideas. 

In the evolution of our legal procedure, 
trial by compurgation represents a stage 
between clan-feud and proof of facts by 
witnesses as we know it today. Com- 
purgation, generally known in the Eng- 
lish law as “wager of law,” was the prac- 
tice of determining a controversy by the 
oaths of a number of friends and sup- 
“porters, called compurgators, co-swear- 
ers, or oath-helpers. The oath-helpers 
were not chosen because of their knowl- 
edge of the facts involved in the contro- 
versy; they often had no knowledge of 
the facts, and did not testify concerning 
their knowledge. They were avowedly 
relatives and friends of the party, and 
their sole qualification was that they 
took sides with parties and acted as 
sworn partisans. They merely swore to 
the truth of their principal’s oath, and 
made oath to a set formula, rather than 
to facts. 1 Pollock & M. History of Eng. 
Law, 2d ed. p. 140; vol. 2, pp. 600, 601. 

The chief efficacy of oath-helpers lay 
in the sheer force of their number. Cer- 
emonial requirements were so very rigid 
(since the whole proceeding was mostly 
a mixture of primitive magic and medi- 
aeval religion), that the slightest slip, a 
stammer, the use of a wrong word, 
caused the oath to “burst,” broke the 
spell, and the adversary won his cause. 
2 Pollock & M. History of Eng. Law, 
2d ed. p. 601; Maitland & M. Sketch of 
Legal History, p. 48. This method of 
procedure involved enough ceremonious 
display and superstition to endear it to 
the popular mind, and it persisted as a 
survival long after it had been supplant- 
ed by the present system of proof. It 
was not abolished by statute in England 
until 1833. Remnants thereof exist even 
in the present day. 

The rule now under discussion, requir- 
ing subscribing witnesses to wills to be 
such as will support the validity of the 
instrument, has all the earmarks of a 
relic of this ancient practice, a hangover 
from the dark ages. At least the under- 
lying idea of this doctrine corresponds 
to the practice which we have discussed. 
The idea is implicit in this doctrine, and 
is expressed, with medieval naiveté by 
some courts, that the testator, when he 
approaches the solemn rite of executing 
his will, should be surrounded by his 
friends and supporters. For example, in 
Swenarton v. Hancock (1879) 9 Abb. N. 
C. 326, 338 (modified on other grounds 
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in (1880) 22 Hun, 38, which was af- 
firmed in (1881) 84 N. Y. 653, 9 Abb. 
N. C. 364), the court said concerning the 
attestation of wills: “The testator usual- 
ly calls about him reliable friends in 


whom he has entire confidence, so that ' 


his act of making a valid disposition of 
his estate may be protected, and he have 
the assurance when the instrument is 
subjected to the ordeal of the probate 
court, that they will bear testimony to 
the fulfilment of the requirements of the 
law in its execution, and to the compe- 
tency of the testator.” To lend greater 
realism to the analogy, the court actually 
refers to a proceeding in probate court 
as an “ordeal.” 

According to the rule in question, as 
under compurgation procedure, wit- 
nesses are not impartial agencies for the 
establishment of the truth, but are par- 
tisans, friends, and relatives who will 
faithfully stand by the testator and his 
testamentary efforts, acting as his cham- 
pions, to uphold his will against all at- 
tacks; the function of the attesting wit- 
ness is not to observe the execution of 
the will from a disinterested viewpoint, 
and thus prepare himself as a witness to 
establish the truth with respect thereto, 
regardless of what the truth may be, but 
to pledge himself to see the will through 
the “ordeal” of court proceedings. And 
just as the chosen oath-helper could not 
make oath against his principal, and 
“had merely choice between swearing to 
a set formula (‘The oath is clean that 
A. B. hath sworn’) or refusing to swear 
at all” (1 Pollock & M. History of Eng. 
Law, 2d ed. p. 140), so the attesting wit- 
ness under this rule is under duty to 
swear to the testamentary capacity of 
the testator, or not act as witness at all. 
This rule requires not disinterested wit- 
nesses, but favorable witnesses. Indeed, 
it requires not witnesses at all, in the 
modern sense of that term, but merely 
“ves-men” and oath-helpers. 


It is interesting to note, in connection 
with the foregoing discussion, that at 
one stage in the evolution of Anglo-Sax- 
on legal procedure, when witnesses to 
facts, as opposed to oath-helpers, first 
began to be admitted in trials, they were 
not allowed to testify at all, no matter 
how much they knew about the facts of 
the case, unless they had been solemnly 
“taken to witness,” pledged to testify, at 
the time of the occurrence of the matter 
in dispute. 2 Pollock & M. History of 
Eng. Law, p. 601. Dean Wigmore (Wig- 
more, Ev. 2d ed. §§ 1287, 1288), follow- 
ing Kent (Fox v. Reil (1808) 3 Johns. 








st 
re 
er 
of 
ly 
at 
or 
of 
y= 
V- 





CASE AND 





COMMENT 








477, 479) and Thayer (Preliminary 
Treatise on Evidence, 502), believes, and 
probably rightly, that the rule requiring 
all attesting witnesses to an instrument 
to be produced or accounted for in any 
action involving the validity of the in- 
strument, is a survival of this primitive 
practice of plighting witnesses. Under 
that practice also all the plighted wit- 
nesses were required to be summoned. 
The fact that, in practice, attesting wit- 
nesses usually testified in favor of the 
will, when considered, perhaps subcon- 
sciously, in the light of the mediaeval 
theory of oath-helpers and plighted wit- 
nesses, and colored by this vestigial idea, 
in time gave rise to the supposition that 
the attesting witness, by the mere act of 
attestation, was “taken to witness” to 
the testator’s sanity, and to all other 
matters which might be or become ma- 
terial to the validity of the will, and 
thereby plighted himself as a witness in 
support of the testator’s capacity. 


III. 


The English Wills Act does not coun- 
tenance the effect given attestation by 
the authorities under discussion. Neither 
do the statutes generally in force in this 
country. It is merely required that the 
testator’s signature be witnessed and at- 
tested by two or more witnesses, without 
requiring any particular form of attes- 
tation or attaching any peculiar signifi- 
cance thereto. In the absence of a stat- 
ute requiring one, no attestation clause 
of any kind is essential to the validity of 
a will, and a will which is, in fact, at- 
tested and subscribed by witnesses, is 
valid without even the word “witness” 
appended to the signatures. 1 Schouler, 
Wills, 6th ed. § 555. 

The statutes, then, and wills drafted, 
executed, and attested in accordance 
therewith, contain nothing to apprise the 
unsuspecting witness that his attestation 
relates in any way to the testator’s ca- 
pacity. If the attesting witness is in- 
tended for any such function, and if his 
attestation has this effect, it is by im- 
plication and inference, and not by vir- 
tue of any expression of the statute. 

The terms “subscribe” and “attest” do 
not justify the broad significance given 
the act of attestation by the courts which 
follow the doctrine under consideration. 
To subscribe means merely to write be- 
neath. To attest is merely to certify to 
the facts necessary to constitute an exe- 


cution and publication (where the latter 
is required) of the instrument. Re Lar- 
son (1919) 141 Minn. 373, 170 N. W. 
348. As stated by the court in Bryan v. 
White (1850) 2 Rob. Eccl. Rep. 315, 163 
Eng. Reprint, 1330, the word “attest,” 
as used in the Wills Act, “means the per- 
sons shall be present and see what 
passes, and shall, when required, bear 
witness to the facts.” And see Flood v. 
Pragoff (1881) 79 Ky. 607, infra. 

This view is supported by some cases, 
which deny that the attestation of a will 
has the effect attributed to it by the ma- 
jority rule. Thus, in Huff v. Huff (1871) 
41 Ga. 696, the court said: ‘‘We do not 
so regard the office of a subscribing wit- 
ness to a will, under our Code, that he is 
called on to adjudge the mental capacity 
of the testator. His act is to bear wit- 
ness to the execution of the paper.” 

This view was thus stated by Pardee, 
J., in Canada’s Appeal (1880) 47 Conn. 
450: “The primary reason for the pres- 
ence of the witness is not that he has 
known the testator long or intimately; 
not that he is required to use or have 
any skill in detecting the presence of 
insanity or other forms of mental disease 
or weakness; not that he is to have any 
opportunity for discovering the fraudu- 
lent scheme which has culminated in the 
act of the testator. If the presence of 
one or three witnesses provides any de- 
gree of security against the procurement 
of a will from a competent testator by 
fraud, or against the procurement of one 
from a testator without mental capacity, 
it is an incidental benefit; it was not in 
the mind of the law; that only intended 
that the witness should be able, with a 
great degree of certainty at all times, 
possibly at a great length of time after 
his attestation, to testify that the testa- 
tor put his name upon the identical piece 
of paper upon which he placed his own. 
He identifies the paper by the conjunc- 
tion of the two signatures, not the char- 
acter of the contents; only the paper, 
whatever the contents may prove to be.” 

And according to this view, the fact 
that a person subscribes his name as an 
attesting witness to a will is no evidence 
of an opinion that the testator was of 
sound mind. Baxter v. Abbott (1856) 7 
Gray, 71; Re D’Avignon (1899) 12 Colo. 
App. 489, 55 Pac. 936. Thus, in Baxter 
v. Abbott, supra, the court said: “He 
may have had no opinion on the subject. 

(Continued on page twenty-two) 
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SA W. RUSSELL for thirty-three 
years a member of the editorial 
staff of The Lawyers Co-operative 
Publishing Company, the last twenty 
of which he served as editor of CASE 
AND COMMENT, died at his home in 
Rochester, N. Y., on September 22nd, 
1930, after several months of declin- 
ing health. 

Mr. Russell was born in Marion, N. 
Y., on January 4th, 1863. He was 
educated in the Marion schools, being 
regarded as an unusually bright stu- 
dent. In 1881 he was graduated from 
Marion Collegiate Institute with hon- 
or. Coming to Rochester in 1882 he 
studied law with several Rochester 
lawyers and was admitted to the New 
York Bar, of which for forty-three 
years, he was a member. He engaged 
in the general practice of law for ten 
years, being for a time associated 
with Merton E. Lewis. 


During the thirty-three years that 
he was with The Lawyers Co-opera- 
tive Publishing Company as a mem- 
ber of its editorial staff, Mr. Russell 
contributed valuable annotations pub- 
lished in the units of Lawyers’ Re- 
ports Annotated, and, when his duties 
as editor of CASE AND COMMENT 
would permit, annotations in Ameri- 
can Law Reports. 
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Asa W. Russell, Editor of Case. 


Passes Away 


From his early days, when he 
showed promise of marked academic 
ability he was a student of literature 
and a great lover of books. His pri- 
vate library which was large and valu- 
able was a constant source of pleasure 
to him. His duties as editor of CASE 
AND COMMENT required him to spend 
much of his time in the perusal of 
current cases and periodicals to enable 
him to keep the profession in touch 
with matters of current interest. This 
early training in literature coupled 






with his scholarly mind and his clear : 


and concise style combined to make 
this a successful task. For two dec- 
ades his presentations and selections 
have been read with profit by many 
thousands of the profession. 

His was a life of well rounded in- 
terests. His pronounced sense of hu- 
mor was well exemplified by the qual- 
ity of the anecdotes he selected for the 
column entitled ‘‘The Humorous Side” 


= 


with which readers of CASE AND COM- | 


MENT are familiar. He was a member 
of Lodge No. 660 F. and A. M., being 
affectionately known to the younger 
members as “Dad” Russell. In his 
boyhood days he united with the First 
Baptist Church in Marion and trans- 
ferred his membership to Rochester 
when that city became his home. He 
will be greatly missed by a large num- 
ber of friends and acquaintances. 

To his associates Mr. Russell will be 
best known and remembered for his 
unfailing courtesy. His serene and 
gentle spirit has been unvaried 
through the passing years and he has 
justly earned, not alone, our admira- 
tion and respect, but also our affec- 
tion. 
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of every lawyer. 
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these decisions. 
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decision of the court on your 
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and at the end of the year we'll 
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tures which have made the L. 
ed. the “Service Set” of U. S. 
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Abatement and revival — liability 
on joint obligation. At common law, 
the liability of the joint maker of a 
promissory note dies with his death 
before an action has been instituted 
to collect such joint obligation, it is 
held in Nadstanek v. Trask, 130 Or. 
669, 281 Pac. 840, annotated in 67 
A.L.R. 599, on survival of liability 
on joint obligation. 


Attorneys — claim for services — 
keeping action alive. The rights of 
attorneys who do not have a lien up- 
on, or an interest in, the cause of ac- 
tion of their client, either by statute 
or by contract, must be enforced in a 
separate suit, and not by keeping the 
action alive for their benefit, it is 
held in Enos v. Keating, 39 Wyo. 217, 
271 Pac. 6, even though application to 
dismiss is made pursuant to a fraud- 
ulent agreement between the parties 
for the purpose of depriving the at- 
torneys of compensation. 

The right of an attorney to have 
his case continued to protect his com- 
pensation, is considered in the anno- 
tation which follows this case in 67 
A.L.R. 430. 


Automobiles — backing automobile 
— negligence. The operator of a mo- 
tor vehicle, in backing the same onto 
a street or highway, must look back- 
ward, not only before he begins his 
operation, but also while he is in the 
act of backing, and must give a signal 
of his intention to back when a rea- 
sonable necessity for it exists, in or- 
der that he may not collide with or 
injure those lawfully using such 
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street or highway, it is held in the | 


Nebraska case of Taulborg v. Andre- 
sen, 228 N. W. 
in 67 A.L.R. 

liability 
automobile is being backed. 


642, by 


528, which is followed } 
annotation on | 
for damage or injury while | 


Automobiles — contributory negli- 


gence of pedestrian. One who, in vio- 
lation of a statute requiring pedes- 
trians on the public highways between 
sunset and sunrise to travel on the 
left side of the highway, and, upon 
meeting on-coming vehicles, to step 
off the traveled portion, walks for- 
ward from his stalled truck, near the 
center of the highway, is held in the 
Washington case of Keller v. Brene- 
man, 279 Pac. 588, as a matter of 
law, guilty of contributory negligence, 
even though he may have been within 
the glow of the lights of his truck. 

Following this case in 67 A.L.R. 
92, is annotation on liability for in- 
jury to pedestrian struck by automo- 
bile while walking along street or 
highway. 


Automobiles — contributory negli- 
gence — crossing street at unusual 
place. 


— 


ae 


One who is run down by an | 


automobile going 40 miles an hour ; 
on the wrong side of the street can- | 


not, it is held in the South Dakota 
case of McKeon v. Delbridge, 226 N. 


W. 947, be said as a matter of law to 
be guilty of contributory negligence 
in crossing a much used city street 
at 1:15 in the morning at a point in 
the block other than a regular cross- 
ing place. 

This case is followed in 67 A.L.R. 
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811, by annotation on duty and lia- 
bility to a person struck by an auto- 
mobile while crossing a street at an 
unusual place or diagonally. 


Bonds — highway — injury by fire 
— liability. One whose property has 
been destroyed by fire negligently set 
out by a highway contractor is held 
in John L. Roper Lumber Co. v. Law- 
.son, 195 N. C. 840, 143 S. E. 847, not 
within the protection of a bond run- 
ning to the highway commissioners, 
conditioned to comply with the terms 
of the contract, save harmless the 
commissioners from expenses _in- 
curred through failure to complete 
the work as specified, and from any 
damage growing out of the careless- 
ness of the contractor, and from any 
liability for payment of wages or for 
material furnished, and save the com- 
mission harmless from all losses from 
any cause whatever. 

Annotation on contractor’s bond, 
and claims for injuries to person or 
property, is considered in 67 A.L.R. 
984, which accompanies the above 
decision. 


Constitutional law — due process 
— provision in will forfeiting share 
of contestant. The provisions of the 
due process clause in a state and the 
Federal Constitution are held in the 
Missouri case of Re Chambers, 18 S. 
W. (2d) 30, to be inhibitions upon 
the power of the state, not upon free- 
dom of action of private persons in 
respect to disposition of their own 
property; and hence do not preclude 
a testator from providing that any 
contestant of his will shall be deprived 
of any share in his estate. 

The validity of a provision of a will 
for forfeiture in case of contest, is 
the subject of the annotation append- 
ed to the foregoing case, in 67 A.L.R. 
41. 


Constitutional law — due process 
— tax on securities held by trustee in 
another state. The imposition of a 
tax in the state in which the benefi- 
ciaries of a trust reside, on securities 
in the possession of the trustee in an- 
other state, to the control or posses- 
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sion of which the beneficiaries have 
no present right, is held in Safe De- 
posit & T. Co. v. Com. 280 U. S. 83, 
74 L. ed. 180, 50 S. Ct. 59, to be in 
violation of the 14th Amendment. 
Annotation accompanies this deci- 
sion in 67 A.L.R. 386, on situs for 
property taxation as between differ- 
ent states or countries, of personal 
property, or interests therein, held by 
trustees, executors or administrators. 


Contracts — in violation of blue 
sky law — enforcement. The court 
will not enforce a claim to stock un- 
der a contract whereby one selling 
stock on commission had the option to 
take stock at 60 cents per share in 
lieu of the cash commission of 25 
cents per share fixed by the contract, 


which was illegal where made for non- | 


compliance with the requirement of 
a state statute regulating the sale of 
securities, although the plaintiff, in- 
stead of taking his cash commission 
when he had possession of the money 
paid by purchasers of stock, turned 
the money over to defendant, it is held 
in McManus v. Fulton, 85 Mont. 170, 
278 Pac. 126, which is followed in 67 
A.L.R. 690, by annotation on the 
right to commission or other agreed 
compensation for procuring  con- 
tracts or making stock sales without 
complying with Blue Sky Laws in 
that regard. 


Contracts — lobbying — validity. 
A contract employing one on a con- 
tingent basis to gather and present 
facts and arguments to the Interior 
Department, and through such de- 
partment to Congress, in support of 
an equitable claim of a county to re- 
imbursement by the United States 
for moneys expended for benefits en- 
joyed by Indian allottees exempt from 
taxation, is held in State ex rel. Hunt 
v. Okanogan County, 153 Wash. 399, 
280 Pac. 31, not void as being against 
public policy. 

The annotation which follows this 
case in 67 A.L.R. 668, treats of the 
validity of lobbying contracts. 


Corporations — dividends — right 
of pledgee to. That the pledgee of 
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stock is entitled to dividends thereon, 
either cash or stock, for which he 
must account to the pledgeor, is held 
in the Missouri case of Whetsel v. 
Forgey, 20 S. W. (2d) 523, anno- 
tated in 67 A.L.R. 476, on the right 
of a pledgee of corporate stock in re- 
spect of dividends declared thereon. 


Damages — breach of contract by 
vendor. In the absence of fraud on 
the part of the vendor in the original 
contract, it is held in Seidlek v. Brad- 
ley, 293 Pa. 379, 142 Atl. 914, that 
the damages recoverable for breach 
of a parol contract for the sale of 
real estate are the amount of pur- 
chase money paid, with interest and 
expenses, or, if no part of the pur- 
chase money has been paid, the ex- 
penses incurred by the vendee in en- 
deavoring to procure a title, or at 
least nominal damages, since any re- 
covery beyond these measures would 
annul the Statute of Frauds. 

Appended to this case in 68 A.L.R. 
134, is annotation on the measure of 
recovery by vendee under an execu- 
tory contract for the purchase of real 
property where a vendor is unable or 
refuses to convey. 


Eminent domain — public pur- 
pose — library. A free public li- 
brary, it is held in the Maryland case 
of Johnson v. Baltimore, 148 Atl. 209, 
is a “public or municipal purpose” 
within the meaning of a charter pro- 
vision authorizing a city to condemn 
land which it may require for certain 
specific purposes and “any other pub- 
lie or municipal purpose.” 

Annotation on the exercise of emi- 
nent domain for the purpose of a li- 
brary, is appended to this case in 66 
A.L.R. 1488. 


Eminent domain — _ restrictive 
covenants as interest. That restric- 
tive covenants constitute an interest 
in land taken by eminent domain, part 
of and appurtenant thereto, is held 
in Johnstone v. Detroit, G. N. & M. 
R. Co. 245 Mich. 65, 222 N. W. 325, 
annotated in 67 A.L.R. 373, on build- 
ing restriction as property right for 
taking of which compensation must 
be made. 


Why 
Should I Buy 
L.R.A.? 


§ That is a natural ques- 
tion since the first vol- 
ume of L.R.A. was pub- 
lished in 1888 and the 
last one in 1918. 


§ We can best answer by 
referring you to the late 
volumes of your state and 
Federal reports. 


§ There you will find a 
multitude of citations to 
L.R.A. cases and annota- 
tions. 


§ The point is that these 
cases and annotations are 
still good law, and the 
Courts are quick to take 
advantage of this fact. 


€ You should do likewise. 
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Evidence — acceptance of offer. 
One seeking, in an action at law, to 
recover for the performance of an 
alleged contract growing out of an 
offer of prizes, it is held in the lowa 
case of Scott v. People’s Monthly Co. 
228 N. W. 236, has the burden of es- 
tablishing, by a preponderance of the 
evidence, that he accepted defendant’s 
offer by a substantial performance 


under and in accordance with the 
terms and conditions of the prize 
contest. 


Private rights and remedies grow- 
ing out of prize-winning contest, is 
the subject of the annotation follow- 
ing this case in 67 A.L.R. 413. 


Evidence — criminal prosecution 
—-contents of defendant’s books and 
records. On a prosecution for con- 
spiracy to defraud the United States 
by making a false income tax return, 
it is held in Lisansky v. United States 
(C. C. A. 4th) 31 F. (2d) 846, that 
secondary evidence may be given by 
the government of the contents of 
books and records in the possession 
of defendant without first making de- 
mand for their production in court, 
since constitutional provisions against 
unreasonable searches and seizures, 
and against compelling one to be a 
witness against himself, preclude 
their compulsory production. 

The annotation which accompanies 
this case in 67 A.L.R. 67, deals with 
the admissibility of secondary evi- 
dence of incriminating document in 
possession of defendant. 


Evidence — parol — land intended 
to be conveyed. Parol evidence is 
held admissible in Detroit, G. N. & 
M. R. Co. v. Howland, 246 Mich. 318, 
224 N. W. 366, to explain the latent 
ambiguity in a deed to a railroad 
company, described as a strip 20 feet 
wide off the southwesterly side cf 
certain lots, and bounded on the 
southwesterly side by the railroad’s 
right of way, arising from the fact 
that the survey of such lots makes 
them overlap the right of way. 

This case is followed in 68 A.L.R. 
1, by annotation on the admissibility 
of parol evidence to explain ambiguity 
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in description of land in deed or mort- 
gage. 


Evidence — presumption of capac- 
ity to bear children. That women 
are presumed to be capable of child- 
bearing as long as they live is held 
in Farrington v. Commissioner of 
Internal Revenue (C. C. A. 1st) 30 F. 
(2d) 915, annotated in 67 A.L.R. 535, 
on doctrine as to possibility of issue 
extinct as affecting property rights 
or taxation. 


Evidence — privileged communi- 
cations to physician. Under Heming- 
way’s Code 1927, § 7452, chiropractors 
are not physicians, and they are 
therefore not within privilege of phy- 
sicians under § 7455, relating to priv- 
ileged communications, it is held in 
the Mississippi case of Kress & Co. 
v. Sharp, 126 So. 650, annotated in 
68 A.L.R. 167, on classes of persons 
within term “physician” in rule as to 
privileged communications. 


Federal Trade Commission — 
function of act. It is not the purpose 
of the Federal Trade Commission Act 
to provide an administrative remedy 
for private wrongs, it is held in Fed- 
eral Trade Commission v. Klesner, 
280 U. S. 19, 74 L. ed. 188, 50 S. Ct. 
1, annotated in 68 A.L.R. 838, on the 
validity and construction of statute 
creating Federal Trade Commission. 


Homicide — by negligence — con- 
tributory negligence. Contributory 
negligence of the deceased is a cir- 
cumstance to be considered in de- 
termining whether death was or was 
not caused by the unlawful conduct, 
but is not, of itself, a defense to com- 
mon-law manslaughter, it is held in 
State v. Custer, 129 Kan. 381, 282 
Pac. 1071, which is accompanied in 
67 A.L.R. 909, by annotation on neg- 
ligent homicide as affected by negli- 
gence or other misconduct of the de- 
cedent. 


Income taxes — deductions — 
damages for breach of contract. 
Damages for breach of a contract of 
employment recovered against a tax- 
payer accounting on the accrual basis 
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PRONOUNCING 
LAW DICTIONARY 


By JAMES A. BALLENTINE 


Professor of Law, University of California 


This is the first Law Dictionary in 
the English language that contains the 
pronouncing feature. The pronuncia- 
tion system of the Century Dictionary 
has been used in this book. Every 
Law Office needs this Dictionary. 

Whenever you want to know the 
meaning of a word, a term, an expres- 
sion or a maxim, which has, been em- 
ployed in a statute, a decision, a plead- 
ing, a treaty, a will, a contract, or any 
document, this work will supply the 
information. 

Pocket Cumulative Supplements sim- 
ilar to the United States Digest, the 
United States Code Annotated, Reming- 
ton on Bankruptcy, etc., will be issued. 

This Service the publishers agree to 
furnish for the first five years free of 
charge. During that time it is expected 
that two or three Supplements will be 
issued. These Supplements will be 
cumulative. 

After the complimentary period ends 
Supplements will be supplied at a nomi- 
nal price. By this method the book 
will be kept right up to date—always 
a new edition. 

- 


Attractively Bound in Elephant 
Grain Maroon Kodaleather 





Complete in one large volume of 
over 1500 pages. $15.00 delivered 
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are held in Lucas v. American Code 
Co. 280 U. S. 445, 47 L. ed. 538, 50 
S. Ct. 202, not deductible as a loss 
sustained, in computing net income 
for the year in which the breach oc- 
curred, where the amount was not de- 
ermined or paid until later, and at 
the time of breach liability was de- 
nied and strenuously contested, and 
the amount of damages, if any, was 
wholly unpredictable, and the tax- 
payer did not accrue on its books, 
within the tax year, a liability in the 
total estimated amount of the loss, 
although it did set up a _ reserve 
against such loss, based on the com- 
missions which would have _ been 
earned during the year had the em- 
ployment continued. 

The year in which loss or bad debt 
must be charged in order to be al- 
lowed as a deduction from taxpayer’s 
income, is treated in the annotation 
following this case, in 67 A.L.R. 1010. 


Income taxes — deductions — sal- 
aries of corporate officers. Salaries 
paid to officers of a corporation hav- 
ing no substantial relation to the 
measure of their services, and utter- 
ly disproportionate to the value of 
such services, are held in Ox Fibre 
Brush Co. v. Blair (C. C. A. 4th) 32 
F. (2d) 42, not in reality payment 
for services, and so are not “ordi- 
nary and necessary expenses” which 
may be deducted in ascertaining tax- 
able income. 

Deduction of salaries in computing 
excise or income tax on corporations, 
is the title of the annotation accom- 
panying this case in 68 A.L.R. 696. 


Indictment — conspiracy to vio- 
late Prohibition Act — negation of 
defense. Although the purpose of 
the National Prohibition Act is to 
prevent the manufacture, sale, trans- 
portation, importation, or exportation 
of intoxicating liquors for beverage 
purposes only, an indictment for con- 
spiracy to violate the act, it is held 
in Carnahan v. United States (C. C. 
A. 8th) 35 F. (2d) 96, need not al- 
lege that the conspiracy was formed 
to sell intoxicating liquor for bever- 
age purposes, as the inclusion of neg- 
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ative defensive averments in an in- 
formation or indictment is dispensed 
with by the act and is not required 
in Federal criminal practice. 

Annotation on the necessity in 
charging violation of the national 
prohibition law of alleging that the 
liquor was intended for beverage pur- 
poses, follows this case in 67 A.L.R. 
1035. 

Insurance — insurable interest 
of husband. That a husband has 
an insurable interest in a homestead, 
title to which is held by his wife, 
with whom he is living, is held in 
Basa v. Pierz Farmers’ Mut. F. Ins. 
Co. 178 Minn. 305, 227 N. W. 39, an- 
notated in 68 A.L.R. 359, on insur- 
able interest of husband or wife in 
other’s property. 


Insurance — premiums — order 
on employer to pay. When it appears 
that an insured who, under an ar- 
rangement with the insurer, has ex- 
ecuted an order on his employer au- 
thorizing and requesting the payment 
of instalments of premiums as they 
shall fall due, has left with the em- 
ployer a sufficient sum for the pay- 
ment of the instalments, he is held 
in Stewart v. Continental Casualty 
Co. 229 Ky. 634, 17 S. W. (2d) 745, 
authorized to rely on the proper de- 
ductions and remittance being made. 

Forfeiture of life or accident in- 
surance for nonpayment of premium 
due to failure or neglect of one au- 
thorized by insured to pay same, is 
the subject of the annotation follow- 
ing this case in 67 A.L.R. 175. 


Judgment — correction of clerical 
errors — time for. A court is held 
in the Nevada case of Lindsay v. Lind- 
say, 280 Pac. 95, to have inherent 
power, independent of statute, to re- 
move any ambiguity in a judgment or 
decree, or to correct clerical or for- 
mal error at any time. 

Correcting clerical errors in judg- 
ments, is the title of the annotation 
which follows this decision in 67 
A.L.R. 824. 


Libel — statement that chauffeur 
was discharged for drinking. To 
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Send for the Co-op Educational 
movie “The Cure,” and learn how 
they are made. Available without 
cost to responsible lawyers or organi- 
zations. Address Educational De- 
partment, THE LAWYERS Co-OP. 
PUBLISHING Co., ROCHESTER, N. Y. 





falsely publish of a chauffeur that he 
has been discharged for drinking is 
actionable per se, it is held in Louis- 
ville Taxicab & Transfer Co. v. Ingle, 
229 Ky. 578, 17 S. W. (2d) 709, an- 
notated in 66 A.L.R. 1497, on state- 
ment with reference to discharge 
from private employment as action- 
able per se. 


Malicious prosecution — compro- 
mise of prosecution. Where the de- 
fendant in a criminal case, by his own 
initiative and effort, procures a dis- 
missal of the prosecution by a com- 
promise and settlement with the com- 
plainant, an action for malicious 
prosecution cannot be maintained, it 
is held in the Minnesota case of Nel- 
son v. National Casualty Co. 228 N. 
W. 437, annotated in 67 A.L.R. 509, 
on dismissal of criminal proceeding 
as result of compromise or settlement 
as precluding action for malicious 
prosecution. ! 


Mines — oil and gas lease — cove- 
nant as to development — delay rent- 
als. A covenant inserted by the les- 
sor in a printed form of oil and gas 
lease, binding the lessee to begin a 
well inside of sixty days and to use 
due diligence to complete it, and, if 
oil is found in paying quantities, to 
continue drilling additional wells un- 
til the land is fully developed, is held 
in Habermel v. Mong (C. C. A. 6th) 
31 F. (2d) 822, to supersede printed 
provisions of the lease for the pay- 
ment of delay rentals in case of fail- 
ure to complete a well within five 
months from the date of the lease. 

Following this case in 67 A.L.R. 
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216, is annotation on covenant in min- 
ing lease to develop property as af- 
fected by provisions for delay rental. 


Partnership — liability of special 
partner withdrawing capital. A spe- 
cial partner whose liability, under 
the governing statute, is that of a 
true partner, but with limited liabil- 
ity, is held liable, in Kittredge v. 
Langley, 252 N. Y. 405, 169 N. E. 
626, to the extent of the capital with- 
drawn by him on retiring from the 
firm, for the payment of a partner- 
ship liability, where the assets left 
with the general partners, irrespec- 
tive of their valuation at the time of 
dissolution, are thereafter found to 
be inadequate. 

Annotation on the liability of a spe- 
cial partner who has withdrawn his 
capital, to creditors of the firm, fol- 
lows this case in 67 A.L.R. 1087. 


Pleading — permanency of injury 
— special averment. Unless facts 
from which the permanency of the 
injury will necessarily be implied are 
alleged, there must be a special aver- 
ment that the injuries are perma- 
nent, in order to let in proof to that 
effect, it is held in Fournier v. Great 
A. & P. Tea Co. 128 Me. 393, 148 Atl. 
147, annotated in 68 A.L.R. 481, on 
the necessity of alleging permanency 
of injury in order to recover damages 
as for a permanent injury. 


Subrogation — employer’s subro- 
gation to employee’s right of action 
— waiver. That the statutory right 
of an employer compensating an em- 
ployee injured by the wrongful act of 
a third person, to be subrogated to 
the employee’s right of action against 
such third person, may be waived, is 
held in the Maine case of Foster v. 
Congress Square Hotel Co. 145 Atl. 
400, annotated in 67 A.L.R. 239. 


Taxes — notice of sale — descrip- 
tion of property. <A notice of sale of 
real estate for taxes which erroneous- 
ly describes a tract of land as being 
located in a township and range dif- 
ferent from that in which the land is 
actually located is held in Gilbert v. 
Conservative Loan & T. Co. 138 Okla. 
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1, 280 Pac. 278, to be fatally defec- 
tive and insufficient to authorize the 
sale; and, where a tax deed has been 
issued thereunder, containing a cor- 
rect description of the land, it may 
be canceled in an action involving its 
validity when such action is com- 
menced within time. 

Sufficiency of description of land in 
notice of tax sale, is treated in the 
annotation appended to this case, in 
67 A.L.R. 885. 


Trial — instructions — dispar- 
agement of defense. The trial court 
in a criminal case should not, in any 
manner, in its charge to the jury, 
disparage or cast suspicion upon any 
legitimate defense, such as insanity, 
self-defense, or alibi, nor upon any 
class of legitimate evidence offered to 
support a defense, it is held in the 
Indiana case of Asher v. State, 168 
N. E. 456, annotated in 67 A.L.R. 118, 
on instructions disparaging defense 
of alibi. 


Vendor and Purchaser — assump- 
sit — rescission — grounds. Under 
allegations that vendor had orally 
promised at time of sale to make fu- 
ture improvements, but had failed to 
do so, complainant was held in Smith 
v. Home Seekers’ Realty Co. 97 Fla. 
236, 122 So. 708, not entitled to re- 
scission and cancelation and sale of 
property to enforce recovery of ini- 
tial cash payment made; it not being 
alleged that vendor’s agreement was 
fraudulently made. without any in- 
tention to perform. 

Failure to make promised improve- 
ments on land as ground for rescis- 
sion of contract for purchase of part 
thereof, is the subject of the annota- 
tion which accompanies this decision 
in 67 A.L.R. 807. 


Wills — testamentary capacity — 
use of intoxicants. The use of intox- 
icating liquors is held in Applehans 
v. Jurgenson, 336 Ill. 427, 168 N. E. 
327, not to have the effect of render- 
ing a person incompetent to make a 
will, unless it produces intoxication 
at the time the will is executed. 

Annotation on the subject of testa- 


mentary capacity as affected by the 
use of intoxicating liquor or drugs, 
is appended to the above case in 67 
A.L.R. 851. 


Workmen’s compensation — total 
disability — what constitutes. Where 
a workmen’s compensation statute 
provides for total incapacity, without 
the addition of any qualifying words, 
and, in respect of permanent partial 
disabilities, provides that compensa- 
tion shall be measured by subsequent 
wage-earning capacity in the same 
employment “or otherwise,” total in- 
capacity it is held in the Maryland 
case of Congoleum Nairn v. Brown, 
148 Atl. 220, must be taken to mean 
incapacity to do work of any kind, 
and not merely such work as the in- 
jured employee was accustomed and 
qualified to perform at the time of 
the accident. 

The question as to what amounts 
to total incapacity within Workmen’s 
Compensation Acts, is discussed in the 
annotation, which follows this case in 
67 A.L.R. 780. 





The Will-maker’s 
Questionnaire 


We still have on hand copies 
of “The Will-maker’s Ques- 
tionnaire’ which suggests 
points lawyers should keep 
in mind when drawing a will. 


These questions are anno- 
tated with references to Rul- 
ing Case Law where a text 
statement of the principle 
may be found. 








A request on your letterhead 

: will bring a copy 
without charge as 
long as the supply 
lasts. 
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Attestation of Will as Voucher for 
Testator’s Mental Capactty 


[Continued from Page 9] 


He may have attested the will with the 
full belief that the testator was insane, 
and with the view of testifying to that 
opinion whenever the will should be of- 
fered for probate.” 


IV. 

Let us regard this supposed principle 
through a rear window, as it were,—sur- 
prise it in an unguarded moment—and 
thus test its true character and see 
whether it be logical or shamelessly in- 
consistent. It is a well settled principle 
of law, based upon actual decisions rath- 
er than upon judicial moralizing, that, 
except in those jurisdictions which re- 
quire a formal publication of wills, it is 
not necessary that the attesting wit- 
nesses be apprised of the character of 
the instrument which they attest, or that 
they even know it to be a will. 28 R. C. 
L. p.125. The validity of the attestation 
is not affected by the fact that the wit- 
nesses were purposely misled as to the 
nature of the instrument. Slade v. Slade 
(1923) 155 Ga. 851, 118 S. E. 645. As 
stated by the court in Flood v. Pragoff 
(1881) 79 Ky. 607, “The attestation is of 
the genuineness of the signature of the 
testator, and not of the contents of the 
paper.” 

Now it would seem to follow from this 
rule that the mere attestation does not 
certify the testamentary capacity of the 
testator; for if the witness does not 
know that the instrument is a will, cer- 
tainly he cannot reasonably be expected 
to consider and determine the question 
of whether or not the testator has the 
mental capacity to make a will. See Re 
D’Avignon (1899) 12 Colo. App. 489, 55 
Pac. 936. Moreover, if, as seems to be 
the law (see Schouler, Wills, 6th ed. §§ 
64, 100), a person may have mental ca- 
pacity to dispose by will of a small es- 
tate in a simple manner, and yet not 
have the capacity to make a complex dis- 
position of a large and complicated es- 
tate, the subscribing witness, although 
he knew the instrument to be a will, 
could not ascertain whether or not the 
testator had capacity to make that par- 
ticular kind of a will, without having a 
knowledge of its contents. Yet it is 
never required that the witness be ac- 
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quainted with the contents of the will, 
and in practice he seldom is. It is ab- 
surd to require the attesting witness to 
ascertain and certify the capacity of a 
party for a certain purpose, without ap- 
prising the witness of the character of 
the purpose. 


The courts, however, seem blissfully 
unaware of this incongruity. Indeed it 
so happens that in several cases the 
courts have, in the same opinions, an- 
nounced both doctrines, i. e., that the sub- 
scribing witness need not know the na- 
ture of contents of the instrument, and 
that the witness must satisfy himself of 
the capacity of the testator to make a 
will, apparently without realizing the in- 
consistency involved. See, for example, 
Tyson v. Utterback (1929) 154 Miss. 381, 
122 So. 496, 63 A.L.R. 1188; Stevens v. 
Leonard (1900) 154 Ind. 67, 77 Am. St. 
Rep. 446, 56 N. E. 27, supra; Dickie v. 
Carter (1866) 42 Ill. 8376 (governed by 
statute). 


The fact that the testator was un- 
known to the witness before the latter 
was called upon to witness the execution 
of a will, and that the witness was in- 
troduced to the testator solely for the 
purpose of witnessing the will, does not 
affect the validity of the attestation. 
See note in 21 L.R.A.(N.S.) 531. Yet 
it is clear that under such circumstances 
the witness could not ordinarily form an 
opinion of any value as to the mental 
capacity of the testator, unless the latter 
were so obviously non compos as to pre- 
clude any serious controversy on that 
question. 


¥. 


It would seem that unless a statute 
or the attestation clause indicates other- 
wise, the subscribing witness to a will 
vouches for no more than such a witness 
to any other instrument, i. e., that the 
physical acts of execution were duly per- 
formed. If the witness to a will is re- 
quired to determine that the testator is 
of sound mind, a subscribing witness to 
a contract or any other instrument re- 
quiring a consideration may just as rea- 
sonably be required to determine wheth- 
er a consideration passed, and to make 
a decision upon the validity and legal 
sufficiency thereof. 


The courts, in stating the duties of the 
attesting witness according to the ma- 
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jority view often point out that the fail- 
ure of the witness to comply with the 
rule resulted from ignorance rather than 
any improper motive. The fact that such 
witnesses do not, and cannot be expected 
to, inquire into the mental capacity of 
the testator is recognized by the court 
in Garrison v. Garrison (1858) 15 N. J. 
Eq. 266, in which the court said: “Our 
experience in these matters is sufficient 
to satisfy us that the subscribing wit- 
nesses seldom if ever take any pains to 
ascertain the capacity of the testator, 
and are generally those who know least 
of his general character and disposition 
or of his mental capacity. Their 
duty is discharged by their formal at- 
testation of the instrument; and any ef- 
fort on their part to ascertain the state 
of mind of the testator would 
be regarded as inquisitive, and as an un- 
warrantable interference with matters 
which did not concern them.” 

The rule under consideration offers a 
temptation to attesting witnesses, who 
did not know of its existence at the time 
of the attestation, and who were later 
warned thereof, say, by the proponents 
of the will, to make their “opinion” and 
testimony conform to the legal effect of 
attestation. Many witnesses would let 
the fear of impeachment or judicial re- 
buke influence their testimony as to the 
testator’s mental capacity, especially if 
they had doubts as to the matter. It is, 
of course, to the interest of justice that 
the attesting witness be perfectly free 
to state the truth. Justice requires that 
witnesses testify to the truth, not that 
they give partisan support to an instru- 
ment which should not be allowed to 
stand. 

It is one thing to say that a person 
should not sign his name as witness to 
the purported will of one whom he knows 
to be a raving maniac or a drolling idiot, 
and something quite different to say, 
with the majority of courts, that the wit- 
ness must satisfy himself that, tested by 
the esoteric doctrines and nice distine- 
tions evolved by many generations of in- 
genious lawyers, the testator has “testa- 
mentary capacity,” and that the witness 
impliedly certifies to such capacity. Of 
course, if the testator is so far incapaci- 
tated as to be unable to execute the will 
properly, or does not know what is go- 
ing on, any honest man would be reluc- 
tant to attest the will, for the simple 
reason that there is no proper execution 
thereof. And in most cases in which the 
testator is able to execute the instrument 


of his own accord, there is room for a 
contention, at least, that he possessed 
sufficient mental capacity therefor. 

It was stated above that the majority 
doctrine is largely innocuous. This state- 
ment should perhaps be qualified: it is 
generally innocuous so long as it is not 
complied with. But if its existence were 
well known, and if it were scrupulously 
followed by all persons, it would work 
real mischief. If, stung into a state of 
hypersensitiveness of conscience by the 
lash of judicial rebuke, persons declined 
to act as attesting witnesses to wills of 
those whose testamentary capacity they 
doubted, the result would be deplorable 
in many cases. It is well known that 
many persons make their wills in ex- 
tremis. Emergencies are readily con- 
ceivable in which the intending testator 
would have available as witnesses only 
persons who, for some reason, believed 
him to be lacking in testamentary capac- 
ity; and a refusal by these persons to 
attest the execution of the will would 
defeat the purpose of the intending tes- 
tator to make a will. The effect of this 
situation would be to repose in the wit- 
nesses the ultimate power to determine 
the testamentary capacity of the person 
undertaking to make a will, and to in- 
vest them with the highly judicial func- 
tion of denying the capacity to make a 
will and of holding invalid the instru- 
ment attempted to be executed; and from 
their decision in such a case there would 
be no appeal. It is to be borne in mind, 
moreover, that the opinion of the per- 
sons called on to attest the will might 
be altogether erroneous, and the instru- 
ment which they refused to attest might, 
on all the evidence before the court in 
contest proceedings, be determined to be 
valid, if properly attested. 

The question of testamentary capac- 
ity, while relatively simple back in the 
ages (when the rule under consideration 
had its inception) before the study of 
the human mind became a science, and 
when one man knew as much, or as lit- 
tle, about it as another, is often an ex- 
tremely difficult one now, even for the 
court, with the aid of all the testimony 
and deliberations. Alienists and other 
experts, called to testify after methodi- 
eal study and mature consideration of 
the problem, often differ sharply or dia- 
metrically as to the same. Yet an ordi- 
nary layman, without a sound under- 
standing of either the law or the medi- 
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cal science involved, is required to deter- 
mine infallibly all of these questions, 
both of law and of fact, on the spur of 
the moment, with probably only his cas- 
ual observation to guide him; and, as we 
have seen, his decision may in some in- 
stances be conclusive for all practical 
purposes as to the testator’s power to 
dispose of his property by will. In short, 
he is made the judge, jury and witness, 
and is assumed to possess the qualifica- 
tions of both lawyer and physician. And, 
indeed, he is presumed to be a clairvoy- 
ant or mind reader too; for, as we have 
seen, he sometimes is not informed that 
the instrumént which he is attesting is a 
will, and must have more than the ordi- 
nary human powers if he is to divine 
the nature of the instrument. 

It would be much safer and better in 
every way for the witness, when request- 
ed to subscribe to a will, although he 
doubts that the testator has testamen- 
tary capacity, to assume the attitude 
that he is not qualified to judge of that 
matter, and has no right to assume to do 
so, and that if any question is raised 
thereto by the parties who are concerned 
with or affected by the will, that ques- 
tion is properly for the determination of 
the court or jury upon all the evidence. 
Ne harm can result from this view, as, 
fortunately, the decision of the subscrib- 
ing witness in favor of the competency 
of the testator is never conclusive. 
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Who Bit the Dog? 


For the edification and delectation of 
our readers we reprint below a petition 
exactly as it was filed in the Municipal 
Court of Cleveland. 

“Now the defendant answering of 
Statement of Defense on the petition for 
Money of the Plaintiff, filed the Munic- 
ipal Court of Cleveland, and the defend- 
ant is lived at 7602 Aetna Road, Cleve- 
land, Ohio. 

Now further answers of a petition for 
Money, that has a dog, Police Dog, Li- 
censed No. 27767, owned the dog at the 
4th., of August, 1929, and the said Police 
dog is chained at his own lot at 7602 
Aetna Road, Cleveland, Ohio; and the 
said Jennie, daughter of the plaintiff, 
and the several children, turned the 
chain off the dog, and his own dog, bite 
the said Jennie. 

Answering further says, the Police 
dog, licensed No. 27767, and the dog 
chained his own lot and regularly, all 
day; the said Jennie, daughter of the 
plaintiff, she turned the chain off the 
dog and the several children to aid her. 

Answering the petition for money, 
says, at the final termination of the first 
original trial by Jennie, daughter of the 
Plaintiff, the he, the defendant, pay to 
the Municipal Court of Cleveland, No. 
497047, amount of $117.55 to this Plain- 
tiff, Jennie; and the said Jennie was un- 
hurt, and the defendant pay to this 
Court on the adjustment of the Court; 
the plaintiff was paid of the fund of the 
defendant, due the plaintiff over the ac- 
cident and due him for medicine and 
doctors and the services of said Jennie, 
daughter of the plaintiff. 

Answering on the petition for money, 
and the Court prays the action is dis- 


missed, at the costs of action on the 
plaintiff.” 





“The Cure’’ is an educational 
movie available to responsible 
attorneys or legal organizations 
for showing without cost. Write 
THE “‘Co-ops,” Rochester, N.Y. 
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“All Steamed Up" 


Recent purchases of Shepard's Citations surely 
indicate that the legal profession in America is 
pushing on at “full speed ahead’ and assuming 
new and greater obligations— 


New and better methods of legal research are 
being used— 


And in the course of progress, Shepard's Cita- 
tions is helping in a bigger way than ever before 
to cut costs and increase efficiency— 


Whatever the problem, case or statutory, 
Shepard's Citations is indispensable— 


lt is a source of great satisfaction to this company 
to materially assist in meeting the responsibility 
of leadership which rests upon the legal profes- 
sion. 


The Frank Shepard Company 


76-88 Lafayette Street 
New York 
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By GEORGE 


HE recent agitation for an in- 

creased efficiency in the adminis- 
tration of criminal justice makes it 
advisable to consider briefly the 
progress made under the system of 
procedure in vogue in Canada and 
in the states of Maryland and Con- 
‘necticut, which, in effect, permits the 
defendant, at his election, to have the 
question of his guilt or innocence de- 
termined by the court without the 
intervention of a jury. 

Although there is a conflict in the 
constitutional aspect of the question, 
some cases holding that in felony 
cases the accused cannot waive the 
right to face a jury of his peers in 
capital cases or where a trial by jury 
is guaranteed by the Constitution (6 
R. C. L. 93), this innovation has been 
looked upon as an enlargement of the 
rights of the accused rather than any 
limitation thereon. Unquestionable 
circumstances may arise in which it 
would be to the decided advantage of 
the accused to elect to be tried by 
the court. Where community feeling 
is running high, ofttimes urged on 
by unfriendly or unfavorable news- 
paper publicity, or where the ques- 
tion is one in which race or religious 
prejudice may enter, the election to 
be tried without the intervention of 
the jury might be considered a wise 
move on the part of the attorney for 
the accused. It is also doubtful if 
the disfavor in the minds of the 
jurymen which arises from a pre- 
vious criminal record would affect 
the decision of a fair and impartial 
judge. 

The results in Maryland and Con- 
necticut would seem to indicate that 
this procedure has greatly expedited 
the administration of criminal jus- 
tice in those states. As applied to the 
criminal courts of Baltimore city in 
1929 the average time elapsing be- 
tween the indictment of the defend- 
ant and the trial was only six and 
one-half days. The Baltimore Crimi- 
nal Justice Commission recently re- 
ported that ninety per cent of the 


Page Twenty-six 


Trial Without Jury 


R. BUNDICK 


cases were tried within three weeks 
of the arrest. 

As evidence of the favor which this 
procedure has with persons charged 
with crime and their attorneys, it has 
been stated in Connecticut that 
eighty per cent of the defendants elect 
to be tried by the court. Mr. Her- 
bert O’Conor, state’s attorney for 
Baltimore City in a recent article in 
The September-October Panel says: 
“A perusal of the records of the crim- 
inal courts of Baltimore shows fur- 
ther that the great majority of ac- 
cused persons prefer to have their 
matters handled exclusively by the 
presiding judge instead of by a jury. 
Less than 10 per cent of all persons 
who are arraigned in the criminal 
courts of Baltimore city elect to be 
tried by a jury. The reports of the 
state’s attorney office of Baltimore 
city for the past six years show the 
manner in which the 27,000 cases 
were handled in that period, as fol- 
lows: 

Cases han- 
dled direct- 


Years Jury Trial ly by Court 
eer ere Be Patseneae ws 4,326 
ON ics ewan exe ee exceeds 4,347 
PRs oc axeinn Bee Oe a era 3,774 
ME asteeen ea Bee OSs 4,588 
NE oso eran Ds Sini ats csten 4,531 
PEE dct bee eias BOE tess ale wetnes 4,374” 


Courts have rarely, if ever, felt 
themselves so restrained by techni- 
cal rules that they could not find 
some remedy, consistent with the 
law, for acts, whether done by gov- 
ernment or by individual persons, 
that violated natural justice or were 
hostile to the fundamental principles 
devised for the protection of the es- 
sential rights of property. Per Har- 
lan, J. Monongahela Bridge Co. v. 
United States, 216 U. S. 177, 30 S. 
Ct. 356, 54 L. ed. 435. 
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Appeal — Burden and degree of proof 
as to alibi. 67 A.L.R. 138. 


Banks — Powers of bank president or 
vice president. 67 A.L.R. 970. 


Banks — Title to commercial paper 
deposited by the customer of a bank to 
his account. 68 A.L.R. 725. 


Bridges — Duty and liability as to 
construction or maintenance of bridge 


as respects weight of load. 68 A.L.R. 
605. 
Charities — Liability under indemnity 


policy issued to charitable institution. 
67 A.L.R. 1112. 


Chattel mortgage — Validity of un- 
filed chattel mortgage as against per- 
sons with actual notice thereof. 68 
A.L.R. 274. 


Conflict of laws — Limitation appli- 
cable to cause of action created by stat- 
ute of another state which allows a long- 
er period than the statute of the forum. 
68 A.L.R. 217. 


Constitutional law — Constitutional- 
ity of statutes providing for custody or 
commitment of incorrigible’ children 
without a jury trial. 67 A.L.R. 1082. 


Constitutional law — Right to and 
measure of compensation for animals or 
trees destroyed to prevent spread of 
disease or infection. 67 A.L.R. 208. 


Contracts — Promise by other than 
the principal to indemnify a surety as 
one to answer for the debt, default, or 
miscarriage of another. 68 A.L.R. 347. 


Contracts — Validity of stipulation 
in indemnity or guaranty contract or 
bond making voucher, accounts, books, 
or other evidence of payment or loss 
competent, prima facie, or conclusive 
evidence of the fact or amount of lia- 
bility. 68 A.L.R. 330. 


Courts — Declaration of rights or 
declaratory judgments. 


68 A.L.R. 110. 


A.L.R. ANNOTATIONS IN VOL- | 

UMES 67 AND 68 INCLUDE | 
THESE SUBJECTS: | 
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Eminent domain — Damages result- 
ing from temporary conditions incident 
to a public improvement as a taking or 
damaging within constitutional provi- 
sion. 68 A.L.R. 340. 


Equity — Locating easement of way 
of necessity. 68 A.L.R. 528. 


Evidence — Admissibility of declara- 
tions by one involved in an accident in 
relation to his employment by or agen- * 
cy for other person. 67 A.L.R. 170. 


Evidence — Admissibility of state- 
ments by injured or diseased person to 
physician while laiter is treating him 
or examining him to qualify himself as 
a witness. 67 A.L.R. 10. 


Evidence — Computation of losses or 
profits on sale of securities for purposes 
of income tax. 68 A.L.R. 827. 


Evidence — Parol-evidence rule as 
applicable to agreement for improve- 
ments or alterations by vendor of real 
property. 68 A.L.R. 245, 


<vidence — Possession of recently 
stolen goods by one charged with re- 
ceiving them as evidence on question of 
guilty knowledge. 68 A.L.R. 187. 


Fraud — Promises and statements as 
to future events as fraud. 68 A.L.R. 
635. 

Fraudulent conveyances —— Absolute 


conveyance or transfer with secret res- 
ervation as fraudulent per se as against 
creditors. 68 A.L.R. 306. 


Improvements — Constructive notice 
by record of true title or interest as af- 
fecting right to compensation for im- 
provements. 68 A.L.R. 288. 


Judgment — Power to enter judgment 
nune pro tunc after death of party. 68 
A.L.R. 261. 


Judicial sale — Doctrine of caveat 
emptor as applied to purchaser at judi- 
cial or executor’s sale. 68 A.L.R. 659. 
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Kidnapping — Secrecy or intent of 
secrecy, as a necessary element of kid- 
napping. 68 A.L.R. 719. 


Landlord and tenant — Death of les- 
see as terminating lease. 68 A.L.R. 590. 


Limitation of actions — Provision of 
death statute as to time of bringing ac- 
tion as a condition of the right of action 
or as a mere statute of limitations. 67 
A.L.R. 1070. 


Mines — Commencement of develop- 
ment within fixed term as extending 
term of oil and gas lease. 67 A.L.R. 
59a 
026, 


Municipal corporations — Power of 
municipality to acquire and operate ice 
plant. 68 A.L.R. 872. 


Receivers — Liability of one procur- 
ing appointment of receiver for ex- 
penses of receivership. 68 A.L.R. 878. 


Records — Forgery as affecting regis- 
tration under Torrens Act. 68 A.L.R. 
357. 


Restraints of trade — Validity and 
enforceability of vestrictive covenants 
in contracts of employment. 67 A.L.R. 
1002. 


Specific performance — Validity and 
enforceability of provision for renewal 
of lease at rental not determined. 68 
A.L.R. 157. 


State colleges — Power of legislature 
to impose noneducational function upon 
state educational institution or instruc- 
tors therein. 67 A.L.R. 1032. 


Statute of Frauds — Promise by 
stockholder, officer, or director to pay 
debt of corporation. 67 A.L.R. 506. 


Statutes — Applicability of constitu- 
tional provision requiring re-enactment 
of altered or amended statute to one 
which leaves intact terms of original 
statute, but transfers or extends its op- 
eration to another field. 67 A.L.R. 564. 


Statutes — Construction of statutes 
of limitation as regards their retrospec- 
tive application to causes of action al- 
ready barred. 67 A.L.R. 297. 


Trial — Construction and effect of 
foreign statutes or judicial decisions as 
question for court or for jury. 68 A.L.R. 
809. 
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Worth Shouting For.—“The next per- 
son who interrupts the proceedings will 
be sent home,” declared the irate judge. 

“Hurrah!” yelled the prisoner. 
Selected. 





Accuracy !—“Now tell the jury, lady,” 
instructed the young lawyer, “just where 
the prisoner was milking the cow.” 

The young lady looked embarrassed 
and then smiled sweetly, “Why, I think 
it was just a little back of the center, 
sir.’—The Gateway. 


All Forgiven.—Smith was standing be- 
fore the judge for having injured his 
wife. 

Judge—“‘You maintain that you threw 
your wife out of the second story 
through forgetfulness?” 

Smith—“Yes, we used to live on the 
ground floor, and I’d clean forgotten 
we’d moved!”—Lustige Kélmer Zeitung 
(Cologne). 


Their Turn at Last.—Lawyer (to pris- 
oner client): “Well, what shall we ask 
for—trial by judge or by jury?” 

Client—“Take the judge, Doc. I’ve 
done plumbing for most everybody in 
town.”—Center College Colonel. 


Evils of Ambulance Chasing.—An In- 
dianapolis attorney, when business is 
dull, chases emergency cars and ambu- 
lances to scenes of accidents in the hope 
of obtaining new clients. One day he 
arrived at the scene of an accident just 
as a man was being put in the ambu- 
lance, and when he told the injured man 
who he was the man replied: 

“T know; you are my law partner.” 

Underneath the scars and dirt the at- 
torney had failed to recognize the man 
with whom he shared his office. 

—Indianapolis News. 


Ample Grounds.—Judge—And why do 
you think I should be lenient with you? 
Is this your first offense? 

Prisoner—No, your honor; but it’s my 





lawyer’s first case. 


Mingle a Little Folly with Your Wisdom—HoORAcE 





Ouch.—Lawyer—I have called to in- 
form you that you have inherited an es- 
tate in the Adirondack Mountains. 

Collegiate—On the level? 

Lawyer—No, in the Adirondack Moun- 
tains. 


Is the North Eastern Reporter a Mag- 
azine? —In the Circuit Court of Madison 
County, Illinois, the following actually 
happened with Judge Jesse R. Brown, 
presiding. Attorney B. had been handed 
a copy of the Advance Sheets of the 
North Eastern Reporter by the Court 
and was sitting reading a case therein 
during a court session. The court bailiff, 
rushed over to Attorney B., waxed vehe- 
ment in informing him that he was vio- 
lating a court rule and informed the pre- 
siding Judge of the alleged violation. 

Judge Brown smiled when the bailiff 
pointed to the ruling question which 
read as follows: Rule 26 M, “reading 
newspapers or magazines will not be per- 
mitted during the time court is in ses- 
sion.” 


Good Job.—A young lawyer had a for- 
eign client in police court. It looked 
rather black for the foreigner, and the 
lawyer fairly outdid himself in trying to 
convince the magistrate that his client 
was innocent. 

The lawyer dwelt on the other’s igno- 
rance of American customs, his straight- 
forward story, and enough other details 
to extend the talk fully 15 minutes. His 
client was acquitted. 

In congratulating the freed man the 
lawyer held out his hand in an absent, 
though rather suggestive manner. The 
client grasped it warmly. 

“Dot was a fine noise you make,” he 
said, “Thanks, Goo’by.” 


Run Out.—“Bear up!” said the law- 
yer, “We may still win this case. I 
haven’t exhausted all the means—” 

“But you’ve exhausted all mine!” in- 
terrupted the plaintiff gloomily. 
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Heavenly Relief.—Judge—“You’ve sto- 
len no chickens?” 

Sam—‘“No sah.” 

Judge—‘No geese?” 

Sam—“No sah.” 

Judge—*“Any turkeys?” 

Sam—‘“No sah.” 

Judge—‘Discharged.” 

Sam—(grinning)—“Boss, I sure was 
skeared to death you all’d say ducks.” 

Pointer. 


All Forgiven.—Magistrate—“But if 
you were doing nothing wrong, why did 
you run when the officer approached 
you?” 

Prisoner—“I thought that he wanted 
to sell me a ticket for the policemen’s 
annual concert.”—Humorist (London). 


No Question.—Young lawyer—Your 
honor, I claim the release of my client 
on the grounds of insanity; he is a stu- 
pid fool, an idiot, and he is not respon- 
sible for any act he may have committed. 

Judge—He doesn’t appear stupid to 
me, 

Prisoner—Your honor, just take a 
look at the lawyer I’ve hired! 

—St. Paul Dispatch. 


And It Better Be Good.—Lawyer— 
Well—er—if you want my honest opin- 
ion— 

Client—No, no—I want your profes- 
sional advice!—New Goblin. 





Mistaken Identity—“My goodness!” 
exclaimed the stranger, who had dropped 
into the Police Court to pass away half 
an hour, “they’ve caught a pretty tough 
lot this morning, haven’t they?” 

“You’re looking at the wrong _ lot,” 
said his ngighbor. “Those aren’t the 
prisoners. They’re the lawyers!” 


Pressing a Two Pants Suit.—Judge— 
And the plaintiff is suing for damages 
on two pairs of trousers? 

Lawyer—Yes, your honor, this is a 
two-pants suit.—Vancouver Province. 


Choice of Two Evils.—Counselor Wide- 
mouth—Better let me handle your case. 
Don’t try it yourself. Don’t you know 
a man who is his own lawyer has a fool 
for a client? 

The Litigant—Even so, I’d rather have 
a fool for a client than a fool for a law- 
yer.—Detroit News. 


A Difficult Position —Lawyer—Just 
what is your trouble? 

Client—The union won’t let me work 
and my wife won’t let me loaf. 
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Another Burbank.—Sarcastic Debtor 
—Did you ever succeed in getting blood 
out of a turnip? 

Lawyer—No, but I can get sugar out 
of a dead beat. 


Face Value.—Client—She’s been say- 
ing the most dreadful things about my 
ace. 

Lawyer—Yes, yes I know. But I don’t 
advise you to sue. It would cost you 
more than the whole thing’s worth. 

—Tid Bits. 


Always Chance For an Accident.— 
“I’m afraid of my wife,” the timid citi- 
zen complained to his lawyer. “Why, 
she’s even threatened to attack me with 


an ax. 
“Huh! Why worry? Did you ever see 
a woman try to chop a stick of wood?” 
—Portland Express. 


Tit for Tat.—Doctor—“The more law- 
yers the longer the case.” 

Lawyer—“The more doctors the short- 
er the case.” 


Complimentary.—Young lawyer (who 
has, up to now, only defended burglars 
and tramps)—Next week I am to defend 
a murderer. 

Friend—Ah, you are beginning to get 
better clients now.—Answers. 


Good Evidence.—Client (charged with 
crime). I think we shall win the case. 

Lawyer—Why do you think that? 

Client—I have two witnesses who can 
swear that on the night in question I 
was at home in bed, and two more who 
can swear I was playing bridge at their 
houses.—Passing Show. 
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CASE AND 


A Weighty Matter.—Lawyer (to ex- 
tremely fat client)—What can I do for 


you ? 

. Client—I want protection. I fell down 
the mountain and went through the roof 
of a mountaineer’s bedroom and now 
he’s suing me for breaking up his home! 


True Consolation.—“In time of trial,” 
inquired the speaker, “what brings us the 
greatest comfort?” 

“An acquittal,” interrupted a man at 
the back of the hall. 

—Christian Evangelist. 


No Perjurer.—‘You seem to have 
plenty of intelligence for a man in your 
position,” sneered a barrister, cross-ex- 
amining a witness. “If I wasn’t on oath 
I’d return the compliment,” replied the 
witness.—Border Cities Star. 


Prehistoric Grime.—Visitor (looking 
over fraternity house)—“Don’t you know 
roller towels are against the law?” 

Brother—“Oh, yes, but that one was 
put up before the law was passed.” 

—Northwestern Purple Parrot. 





All Depends.—‘You’ve been convicted 
fourteen times of this offense—aren’t 
you ashamed to own to that?” 

“No, your worship. I don’t think one 
ought to be ashamed of his convictions.” 

—Montreal Star. 


A Sophisticated Justice—Justice— 
“How did the accident happen?” 

Stremic—‘Why, I dimmed my lights 
and was hugging a curve.” 

Justice—“Yeah, that’s how most acci- 
dents happen.” 


The Insult.—The traffic officer had 
raised his hand and the lady motorist 
stopped with a jerk. Said the officer, as 
he drew out his little book: 

“As soon as I saw you come around 
the bend I said to myself, “Forty-five at 
least.” 

“Officer,” remonstrated the lady indig- 
nantly, “you are very much mistaken. 
It’s this hat that makes me look so old.” 

—Judge. 


Well Qualified —Judge—“Do you un- 
derstand the nature of an oath, Mrs. 
Scruggs?” 

Mrs. Scruggs—‘Well, my husband is a 
golfer and my son drives a secondhand 
truck.” 


Ornithological Error.—Magistrate— 


“You are accused of stealing a chicken. 
Anything to say?” 


COMMENT 


Prisoner—“I just took it for a lark, 
sir.” 

“No 
days.” 


resemblance whatever. Ten 


No Need for One.—A couple of univer- 
sity students were hauled into traffic 
court on a charge of highway hurdling 
in their collegiate flivver. 

“Have you a lawyer to act as counsel 
for your defense?” the Judge inquired. 

“No, your Honor,” responded the eld- 
er of the two, a young man with a frank 
open countenance. “We don’t want a 
lawyer; we’re going to tell the truth.” 


Home Training.—The defending coun- 
sel was discussing the case with his jun- 
ior assistant. 

“Rather strange that the accused 
should be questioned for 12 hours and 
never once turn a hair,” said the latter. 

The elder man shook his head wearily. 

“It’s not strange when you know the 
facts of the case,” he said. “That man 
is the father of seven children.” 


Where Did He Get It?—‘“You are 
charged, Samuel Johnson, with stealing 
five chickens, four ducks, two goats and 
a donkey; and you say you are not guil- 
ty 7 
“Yas, judge.” 

“Perhaps you would like to employ 
counsel and defend the case. Have you 
any money?” 

“No, judge.” 

“Have you any property on which you 
could raise money?” 

“Yas, judge; I got five chickens, four 
ducks, two goats and a donkey.” 

London Tid-Bits. 





Lawyers Get Pay for It.—Journalist— 
Queer saying that about truth lying at 
the bottom of the well. 

Lawyer—You wouldn’t think so if you 
knew the amount of pumping we lawyers 
have to do to get at it—The Pathfinder. 


Professional Advice.—Vickers—I hear 
Jackson is going away on a long Medi- 
terranean trip. Did his doctor advise him 
to do it? 

Wickers—No; his lawyer. 

—Atlanta Journal. 


Honorable Mention.—Lawyer—Now, 
see here, before I take your case, I want 
to know if you’re guilty? 

Prisoner—Am I guilty? D’yer sup- 
pose I’d be fool enough ter hire the most 
expensive lawyer in town if I wuz inno- 
cent? 
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Well Placed.—“Prisoner at the bar,” 
said the Texas judge, “this case of yours 
plumb beats me. You said you wanted 
to bring your own lawyers from your 
home town, and nary a lawyer has 
turned up. The jury, most of them 
strangers to me, have found you not 
guilty, although 37 men, two women, and 
a stranger saw you plug Red Pete. Now 
that jury is supposed to know its busi- 
ness, sO you’re acquitted. But what 
about those lawyers?” 

“Well, judge,” said the prisoner, “I 
guess I’ll be getting along now. The 
boys will be waiting for me. There was 
six lawyers, and they was all on the 
jury.”—London Tid-Bits. 


Convincing.—First Lawyer—“Did his 
speech carry conviction?” 

Second lawyer—“It did! 
got five years!” 


His client 


Happy Days Are Here Again!—The 
story is going around about a law pro- 
fessor who was delivering the last lec- 
ture of the term. He told the students 
with much emphasis that he expected 
them to devote all their time to prepar- 
ing for the final examination. 

“The examination papers are now in 
the hands of the printer,” he concluded. 
“Now, is there any question you would 
like answered?” 

Silence prevailed for a moment, then 
a voice piped up: “Who is the printer?” 


Locking Up the Matches.—“I never 
could understand why a fellow should 
not be allowed to have more than one 
wife.” 

“Well, after you are married you’ll 
realize thdt the law protects those who 
are incapable of protecting themselves.” 

—Pathfinder. 


The Taints Have It.—District Attor- 
ney Bob Stuart objected to Rogers call- 
ing the State’s evidence “tainted testi- 
mony.” His objection was sustained by 
Judge George F. Hosey, before whom the 
case is being tried. 

“The testimony isn’t tainted,” Stuart 
declared. 

“Tis,” replied Rogers. 

“Tain’t,” voiced Judge Hosey. 

—Fort Worth Press. 


No Academic Privilege.—College Lad 
(arrested for speeding)—“But, your 
honor, I am a college boy.” 

Judge—“Ignorance doesn’t excuse any- 
body!”—Troubadour. 
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Model Juror.—The judge was holding 
court in one of the rural counties in his 
circuit. He was listening intently, while 
a prospective juror was questioned by a 
lawyer in the case. 

“Do you know anything about this 
case?” the juror was asked. 

“No.” 

ae you heard anything about it?” 

“No.” 

“Have you read anything about it?” 

“No. I can’t read.” 

“Have you formed any opinion about 
the case?” 

“What case?” 

“Accepted.” 

—Rochester Times-Union. 


A Distinction with a Difference.—A 
visitor was being shown the sights of a 
certain large city, and his attention was 
directed to a magnificent old residence, 
built years ago by a famous lawyer of 
his time. “And was he able to build a 
house like this by his practice?” the 
guide was asked. “Yes,” was the reply, 
“by his practice and his practices!” 


Hard Hit.—“I contend,” argued the 
lawyer, “that a tomato, however well 
aimed, could not have caused a black 
eye.” 

“But it was in a can, sir,” shouted the 
witness. 


A Plea.—Judge—Have you anything 
to say before the Court passes sentence 
upon you? 

Prisoner—Only that I hope the Court 
will take into consideration the youth of 
my lawyer, and lighten the sentence. 


Speaking of Lawyers.—A certain law- 
yer had his picture taken in his favorite 
attitude—standing with his hand in his 
pocket. His friends and clients saw the 
picture and one of them exclaimed: “It’s 
just like him! So true to life!” Anoth- 
er client dissented and said: “Don’t you 
see he’s got his hand in his own pocket? 
It would be more like him if he had it in 
somebody else’s pocket!” 


Too Much Friction.—She—Our 
yers don’t seem to agree, either. 

He—No, if they don’t act decent about 
this divorce I’ve got a good mind to call 
it off altogether. 


Lawyer Without a Trial.—Black—lI 
wonder which is the most enjoyable pro- 
fession? 

Slack (young lawyer)—The law. Why, 
I haven’t had a single trial since I was 
admitted to the bar!—Brooklyn Eagle. 
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